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CARLSON, JUSTICE, FOR THE COURT:
1.  LeeCounty and Ray A. Keithweregranted summeary judgment pursuant to Miss. Code Ann. 8 11-
46-11 (Rev. 2002) after the trid court determined Charlene Ray faled to comply with the notice
requirements of the Missssippi Tort Clams Act (MTCA), Miss. Code Ann. 88 11-46-1 to -23 (Rev.
2002 & Supp. 2003), and the gatute of limitations had expired. Ray gpped stheruling of the drcuit court.
Finding Lee County'smation for summary judgment was properly granted, this Court affirmsthe judgment

of the Circuit Court of Lee County.



FACTSAND PROCEEDINGSIN THE TRIAL COURT

2.  OnAugus 20, 1999, Ray was turning his vehide onto an entrance ramp to U.S. Highway 45 in
Lee County when Ray A. Keith (Keith) faled to yidd the right of way a a op Sgn and sruck Ray's
vehide Keth's place of employment was listed as"'Lee County Fre Cord." on the accident report.

1. On April 17, 2000, Ray mede her firg offer to stle with Keth's private insurance carier,
Metropalitan Life. A second settlement demand was made, againto Metropalitan Life, on July 25, 2000,
after Ray was ableto correspond further with her physcd thergpist. The demand wasrgected on duly 31,
2000, by Tammy Whitt, adaims adjuder for-Metropalitan Life. Two guest passangersin Ray' svehide
settled with Keith's private insurance carrier. Ray, deding only with Keith through his private insurance
carrier, Metropalitan Life, was uneble to stle after a mutudly agressble amount could not be reached
between the parties.

4.  Afterfaled settlement negatiations, Ray filed suit againgt Keith on August 16, 2000. On September
12, 2000, Keith's counsd filed a mation requesting additiond time to answver Ray's complaint because
Keth'semployer, Lee County, was ared party in interest pursuant to the MTCA. On September 27,
2000, Keith filed his answer assarting defenses basad upon his gatus as an employee under the MTCA.
An order dismissng the case was entered December 11, 2000.

B. OnFeoruary 12, 2001, Ray filed anew complaint, whichisthe subject of thisgpped, adding Lee
County as a party to the lawvsuit. On June 14, 2001, Lee County and Keth filed a maotion for summary
judgment on the ground that Ray's Uit was barred by her fallure to file suit within the one-year datute of

limitations An order granting summary judgment in favor of Lee County and Keith was entered on



February 5, 2002. Ray timdly filed her goped assarting only oneissuefor review by this Court: Whether
the MTCA'sone-year datute of limitations period istalled when the plantiff isunaware that the defendant
isan employee as defined under the MTCA acting within the course and soope of hisemployment a the
time of the accident.

DISCUSSION

6.  This Court employs a de novo Sandard in reviewing a trid court's grant of summary judgmert.
Short v. ColumbusRubber & Gasket Co., 535 So.2d 61, 65 (Miss. 1988). Summary judgment may
only be granted where there are no gentine issues of materid fact such that the moving party isentitled to
judgment as amatter of lav. M.R.C.P. 56(c). Thetrid court must carefully review dl evidentiary matters
in the light mogt favorable to the non-moving party. Brown v. Credit Ctr., Inc., 444 So. 2d 358, 362
(Miss. 1983). If inthisview, themoving party isentitled to judgment asametter of law, summary judgment
should be granted. | d.

7.  ltisundigouted that Kethisan "employee” as defined by Miss Code Ann. § 11-46-1(f).! Asan
employee of Lee County, Keth faled to reved to Ray that he was acting within the course and scope of
his employment a the time of the acddent. This Court must determine whether, as aresult of thisfailure

to reved by Kath, Ray detrimentaly rdied on Keith's conduct.

! Miss. Code Ann. § 11-46-1(f) (Rev. 2002):

(f) "Employee’ means any officer, employee or servant of the State of Missssppi or a
politica subdivision of the sate, including € ected or appointed officid s and personsacting
on behdf of the gate or a political subdivision in any officid capacity, temporarily or
permanently, in the service of the state or a politicad subdivision whether with or without
compensation. . . .



8. InReavesexrel. Rousev. Randall, 729 So.2d 1237 (Miss. 1998), this Court held substantia
compliance with the MTCA's natice provisons was suffident. By replacing drict compliance with
subgtantia compliance, the Court " opened the door for the gpplication of equitableestoppd in casesaisng
under the Tort ClamsAct." Trosclair v. Miss. Dep't of Transp., 757 So.2d 178, 181 (Miss. 2000).
See also Smith County Sch. Dist. v. McNeil, 743 So.2d 376 (Miss. 1999); Miss. Dep't of Pub.
Safety v. Stringer, 748 So0.2d 662 (Miss. 1999); Ferrer v. Jackson County Bd. of Supervisors,
741 So.2d 216 (Miss. 1999); Carr v. Town of Shubuta, 733 So.2d 261 (Miss. 1999). "Equitable
estoppd requires arepresentation by aparty, rdiance by the other party, and achangein postion by the
reying party.” Westbrook v. City of Jackson, 665 So0.2d 833, (Miss. 1995) (citing lzard v.
Mikell, 173 Miss. 770, 774, 163 So. 498, 499 (1935)). "Inequitable or fraudulent conduct must be
established to goply the doctrine of equitable estoppd toadatuteof limitations” Trosclair, 757 So. 2d
a 181 (dting Stringer, 748 So.2d a 665; Carr, 733 So. 2d a& 265 (citing Mannino v. Davenport,
99 Wis.2d 602, 614, 299 N.W.2d 823, 828 (1981))).

9.  InTrosclair, summary judgment was awarded in favor of the Missssppi Department of
Trangportation (MDOT) after the drcuit court determined the notice requirements of the MTCA hed not
been met. 757 So. 2d a 178. Susan Trosdar and Bridget Balleswereinjured in aone-car accident when
thar car |eft therocadway on U.S. Highway 49, whichwasunder condruction a thetime. | d. a 179. Thar
atorney contacted MDOT within severd months of the acadent and was informed thet the condtruction
was being done by a private contrector. 1d. However, & the condusion of the investigation and

goproximately fourteen months after the accident, the attorney contacted MDOT again and learned thet



it was, in fact, MDOT that hed performed the renovations to the roadway. | d. Although the one year
datute of limitation hed expired, Trosdar and Ballesfiled asuit againg MDOT. | d. Thetrid court granted
MDQOT's mation to dismiss finding Trosdar and Bailes hed failed to comply withthe notice requirements
of theMTCA. 1d. a 180.

110.  Ongpped, this Court found the circuit court failed to goply the substantid compliance test st out
inReaves. 757 So. 2d & 180-81. This Court determined therewasamaterid issue of fact astowhether
Trodar and Bailes reasonably rdied upon misrepresentations of MDOT. | d. a 181. Therefore, this
Court reversed the grant of summary judgment in favor of MDOT and remanded the case for further
proceedings. | d.

M11. Intheindant case, Ray hasfaled to esablish thet Lee County withhed any information regarding
Keath'semployment nor has she shown that Lee County has provided her with mideading or ineccurate
informetion.

M12. Thefeded courts have dso conddered whether the doctrine of equitable estoppd gopliesto toll
the datute of limitations under the Federd Tort Clams Act (FTCA). Applying federd law "a cause of
action accrues once the existence of aninjury and itscause are known. The gatute of limitationsunder the
FTCA commencesto run fromthe date of accrud and doesnot wait until aplantiff isawvarethet andleged
tort-feasor is afederd employee™ Gould v. United States Dep't of Health & Human Servs., 905
F.2d 738, 745 (4th Cir. 1990). "Courts dmogt uniformly have dismissed complants where the plaintiff
faled to fileadam with the gppropriate federd agency within the two-year limitation period, even though

plantiff'sfalureto timdy submit adamresulted from hisignorance of defendant's datus asagovernment



employee"Flickinger v. United States, 523 F. Supp. 1372, 1375 (W.D. Pa. 1981). Despitethe harsh
impect of thisrule on plaintiffsand "srong equitable congderations notwithstanding,” courts have hdd the
two-year limitation period of 28 U.S.C. § 2401(b)* cannot betolled or waived. Lien v. Beehner, 453
F. Supp. 604, 606 (N.D.N.Y. 1978). See also Wilkinson v. United States, 677 F.2d 998, 1001
(4thCir. 1982); United Missouri Bank South v. United States, 423 F. Supp. 571, 577 (W.D. Mo.
1976) (limitation provison of FTCA noat to beextended by implication or by equitablecondderaions). The
Fourth Circuit has held because the burden is on the plaintiff to discover the employment gatus of the
tortfeasor and to bring suit within the gpplicable limitations period, the government is under no obligation
to natify every progpective plaintiff of itsidentity and involvement through itsemployessindl potentid legd
actions. Gould, 905 F.2d a 745. See also Zeleznik v. United States, 770 F.2d 20, 22-23 (3d Cir.
1985); Van Lieu v. United States, 542 F. Supp. 862, 866 (N.D.N.Y. 1982); Dessi v. United
States, 489 F. Supp. 722, 725 (E.D. Va 1980).

113. InGould, theUnited States Didrict Court for the Didirict of Maryland granted summary judgment
infavor of the U.S. Department of Hedlth and Humen Servicesfinding Gould'sdaimwastime barred under
28 U.S.C. § 2401(b). 905 F.2d a 740. The decedent was trested by physicians employed by the U.S.

Public Hedth Service 1 d. Gould sued the physdians daming therr mapractice caused the decedent's

228 U.S.C. § 2401(b):

(b) A tort clam againgt the United States shal be forever barred unlessiit is presented in
writing to the appropriate Federa agency within two years after such claim accrues or
unless action is begun within sx months after the date of mailing, by certified or registered
mail, of notice of fina denid of the dlaim by the agency to which it was presented.



death; however, Gould faled to file suit within the two-year Satute of limitation. | d. at 740-41. Gould
argued that she had no knowledge of the physdans daus as federd employees and that therefore the
Satute of limitations should be talled until she was made aware of thet fact. 1 d. a 741. The district court
rgjected her argument and granted summary judgment in favor of the U.S. Department of Hedth and
Human Savices | d.

M14. TheUnited States Court of Apped sfor the Fourth Circuit affirmed thedistrict court'sruling finding
that even though Gouldsfalure to timely file her dam was the result of her lack of knowledge regarding
the employment gatus of the physidians, Gould, nonetheless falled to timdly file her daim within the two-
year datute of limitation period. 1d. a 741-42. The Fourth Circuit found Gould did not exercise due
diligence in determining the true parties of the lawsuit or in determining the employment datus of the

physdans | d. a 745. The Fourth Circuit rdied on the Second Circuit in reaching its decision:

The Second CircuithddinKelley v. United States, 568 F.2d 259, 262 (2d Cir.), cert.
denied, 439 U.S. 830, 99 SCt. 106, 58 L.Ed.2d 124 (1978), tha when the
government intentionally delays in order to invoke the datute of limitations, the
daute istalled. In the case & bar, however, there is no evidence that the government
ddled the discovery process or otherwise blocked plaintiffs from obtaining information
within the limitations period.

Indesd, the evidence isto the contrary. While it istrue thet the employment

datus of the atending physdans was not made known to plaintiffs a the time trestment
was given, it is aso true thet plaintiffs made no inquiry asto the physdans employment
datus until August 1983. When asked, the government responded promptly to plaintiffs
request for thisinformetion. Unfortunatdly, such requests were not mede until the satute
of limitations hed expired.

Gould, 905 F.2d a 745 (emphasis added).



115. Inthecasesubjudice it isaso evident that Ray did not exerdse due diligence in detlermining the
true parties of the lawvsuit or in determining Keth'semployment. The accident report showed that Keith
was employed by Lee County; however, Ray faled to properly congder Lee County asaparty ininterest
to her lawauit.

f16. Although federd courts gpply drict compliance to the FTCA and Mississippi applies subgtantia
complianceto the MTCA, thefederd cases are quite Sgnificant. Thereisno evidence in the record thet
uggests Ray made any atempt to determine the employment datus of Keith. There is dso no evidence
of intentiona delay by Lee County which would tdll the statute. Because there is no evidence thet Lee
County mided Ray, we afirm the trid judges grant of summary judgment on the grounds thet Ray falled
to subgtantidly comply with the natice requirements of the MTCA, and therefore, the Satute of limitations
hed expired.

CONCLUSON

117. Thetrid court waseminently correct infinding Charlene Ray failed to subdtantialy comply withthe
MTCA. Thisfalure caused the one-year Satute of limitationsto run, thusbarring Ray'sdam. Therefore,
this Court affirmsthetrid court's grant of summary judgment in favor of Lee County and Keith.
Mm18. AFFIRMED.

PITTMAN,C.J.,,SMITH,P.J., COBBAND EASLEY,JJ.,CONCUR. GRAVES,J.,

DISSENTSWITH SEPARATEWRITTEN OPINIONJOINED BY McRAE,P.J. WALLER
AND DIAZ, JJ., NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:



119. The mgority halds that Charlene Ray faled to comply with the natice requirements of the
Missssppi Tort Clams Act (MTCA) and the gpplicable Satute of limitations Hence, it bars Ray's
persond injury daim. Because | disgree, | respectfully dissent.

L.
120. OnAugug 20, 1999, around tweve o' dock noon, Ray wasturning onto an entrancerampto U.S.
Highway 45 in Lee County when Keith faled to yidd the right of way a a gop sgn and druck Ray's
vehide Theaccdent report datesthat Kathwasdited by theinvestigeting officer for theviolation. Keath's
place of employment wasliged as“Lee County Hre Cord.”
?1. Shorly after the accident, Ray obtained counsd. Medica records and bills were sent through
correspondence to the dams adjugter, Tommy Whitt of Metropalitan Life, Keth's private insurance
carier. On April 17, 2000, Ray made her firg sattlement demand. A second demand was made on July
25, 2000. Whitt rgected the demand on July 31, 2000. Ray filed suit againg Keith on August 16, 2000.
On September 12, 2000, following service on Keith, his counsd filed amotionrequesting additiond time
to answer indicating thet Keith's employer was ared party in interest pursuant to the Missssppi Tort
ClamsAd.
122.  OnSeptember 27, 2000, Keith answered and asserted defensesbased on hissatusasan MTCA-
covered employee. An order dismissing the case was entered December 11, 2000.

1.
123. Kathand Lee County assart that the trid court did not err in granting summary judgment. Keth
and Lee County contend thet Ray falled to discover thet when the collison occurred Keith waas acting
within the course and soope of his employment with Lee County. Keith and Lee County dlege that Ray

9



did nat comply with theMisdssippi Tort ClamsAct, which requiresnatice within oneyeer efter thedleged
injury occurred.

124.  Inreviewing the grant for summary judgment, the Court ands in the same podition with respect
to the partiesand therecord as did thertrid court. The Court, therefore, reviews the judgment granted de

novo usng the same standard gpplied by trid courts. Danielsv. GNB, I nc., 629 So0.2d 595, 599 (Miss.

1993). The s0le question presented before this Court is whether any prindiple gpplies which tolled the
datute.

725. After review of the record, it is evident that Keith is an MTCA-covered employee. Thisfact is
uncontested. MTCA contains amandatory natice provision and aone year satute of limitationsin 8§ 11-
46-11 which reedsin rlevant part:

(3) All actions brought under the provisons of this chapter shall be commenced
within one (1) year next after the date of the tortious, wrongful or
otherwise actionable conduct on which theliability phaseof theactionis
based, and not after; provided, however, that the filing of a notice of claim as
required by subsection (1) of thissection shall servetotoll the statute of
limitations for a period of ninety-five (95) days. The limitations period
provided herein shall control and shall beexclusivein all actionssubject
to and brought under provisions of this chapter, notwithsanding the nature of
the dam, the labd or other characterization the daimant may use to describeit, or the
provisons of any other datute of limitations which would atherwise govern the type of
dam or legd theory if it were nat subject to or brought under the provisons of this
chepter.

Miss. Code Ann. § 11-46-11 (Supp. 1998).
126. Ray arguesthat the“discovery rule€’ and the doctrine of equitable estoppd are gpplicable to the
indant case and tolled the gatute. Case law supports Ray's contention. “A party assarting equitable

estoppd must show that he has changed his position in reliance upon the conduct of another, and thet he

10



has suffered detriment caused by his change of pasition in rdiance upon such conduct.” PMZ Qil Co. v.
Lucroy, 449 So.2d 201, 202 (Miss. 1984). Intheindant case, proof exigsto show that Keth and his
private insurance carrier falled to reved thet a the time of the accident he was acting within the course
and soope of hisemployment. Additiondly, Keth's private insurance carrier settled the dams of Ray’s
passengers, Pauline Newcomb and Mason Kedpradt. Ray’s daim was not settled because a mutudly
agreesble amount could not be agreed upon between the parties. Asareault of Keth'sfalure to reved
that he was acting within the course and scope of his employment, Ray was prgudiced. He rdied on
Keith's conduct which was whally incongstent with his tardy reveation regarding his " course and scope
of employment” defense

127. Kathand Ray exchanged numerous correspondenceprior to thetalling of thesaute of limitations.
Asthe record revedls, there were communications between Keth' s private insurance carrier and Ray as
early asAugus 30, 1999. Thetwo passengers caseswere sHtled by way of apayment madeby Keth's
privateinsurance carrier. An offer of settlement had been made by Keith' sprivate carrier on Ray’ sdam.
It was only after Ray falled to acoept the offer and filed suit that Kath firgt raised the defense that he was
acting within the course and scope of his employment. Obvioudy, Keith at dl times knew thet he was
adting within the course and scope of his employment, yet he failed to natify his employer and insteed
dlowed his persond insurance carrier to settle daims arigng out of this accident on his behdf. Because
Keth engaged in a course of conduct which would leed any reasonable person to condlude that he was
personally ligble, he should be estopped from raisng the MTCA datute of limitations and notice

requirements as a defense. Inequitable or fraudulent conduct may be established to estop a party from

11



asting adaute of limitationsdefense. Miss. Dep't. of Public Safety v. Stringer 748 So.2d 662,
665 (Miss. 1999).

128. TheMTCA isintended to protect government employees who are acting within the course and
scope of ther employment. It provides an exdusive dvil remedy againg a governmentd entity or its
employee for acts or omissonswhich giveriseto asuit. Wattsv. Tsang, 828 So.2d 785, 791 (Miss.
2002). Here Kethnever indicated that hewas acting within the course and scope of hisemployment until
ater the lavauit wasfiled. Moreover, dl the evidence and facts support a reasonable condugon that he
was not acting within the course and soope of hisemployment. Ray should not be pendlized as areault.
| would reverse the trid court’s judgment and remand this case for further proceedings. Therefore, |
respectfully dissant.

McRAE, P.J., JOINSTHIS OPINION.
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